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ABSTRACT

The paper discusses if there are differences in the protection level
between the right to a fair trial guaranteed by the European Conven-
tion on Human Rights and the Charter of Fundamental Rights of the
European Union. Several rights are recognized by the Court of Justice
of the European Union and the European Court of Human Rights of the
right to a fair trial such as: the right to a fair hearing, right to a public
trial and public pronouncement of judgement, right to adjudication by
an impartial and independent tribunal, right to a trial within a reasona-
ble time and right to enforcement. Relevant decisions of the Court of
Justice of the European Union will be presented and the development of
the right to a fair trial in Bosnia and Herzegovina contrasted.
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Introduction

Right to a fair trial and effective remedy are fundamental rights gua-
ranteed essentially through constitutions and laws (Criminal law provi-
sions, Administrative law provisions) of worldwide modern states and
by Conventions (e.g. the European Convention for the Protection of
Human Rights and Fundamental Freedoms, the International Covenant
for Civil and Political Rights (ICCPR..) and by the Charter of Funda-
mental Rights of the EU.

The protection of Fundamental Rights in the European Union is a
very well known issue, but certain issues continue to pose challenges.
Two of those are of systematic relevance bacause they result from the
position of EU fundamental rights between European Convention of
Human Rights on the one hand, and member state guarantees, on the

1 Mr.sc. University of Zenica
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other hand.?

Until the adoption of the Charter of Fundamental Rights of the Eu-
ropean Union (CFR) we were accustomed to understanding the prote-
ction of fundamental human rights as belonging to two separate univer-
ses: on the one hand, that of national constitutional settlements and, on
the other hand, that of international, including regional, human rights
instruments.’

Furthermore, Article 6 (3) TEU constitute general principles of EU
law and the Court of Justice of the European Union recognizes funda-
mental rights as general prinicples of law.* Before the Charter of Fun-
damental Rights of the European Union entered into force there was no
codified catalogue of fundamental rights. Instead they aditionally were
based on certain common constitutional traditions of the Member states
that underpin general principels of EU law.’

As we can notice there are several legal sources on international,
supranational and national level that guarantee fundamental rights and
right to a fair trial as well, so why do we need one more? There is an
European Convention on Human Rights for all states members of this
Convention, regardless if they are members of European Union or not.

The European Convention on Human Rights became a human ri-
ght standard for determining the legality and legitimacy of the acts of
Member States applying European Community law.® The Court of Ju-
stice of the European Union made this clear in its judgment in Rutili v.
Minister for the Interior (1975), in which it invoked several provisions
of the European Convention on Human Rights in order to rule on the
limitations placed on the powers of Member States regarding the con-
trol of aliens. Therefore, the Court of Justice of the European Union
(CJEU) used the European Convention on Human Rights as a clear hu-

2 J.Kokott, C. Sobotta: Protetction of Fundamental Rights in the European Union: On thr
Relationship between EU Fundamental Rights, the European Convention and National Stan-
dards of Protection, Yearbook of European Law, Oxford University press (2015),1

3 The relationship between the ECJ and the ECtHR: the case of asylum. Available from:
https://www.researchgate.net/publication/261360048 The relationship_between the ECJ
and_the ECtHR the case of asylum [accessed Sep 08 2018].

4 Article 6(3) of the TEU [2008] OJ C 115/15 states: ‘“The Union shall respect fundamental
rights, as guaranteed by the European Convention on Human Rights and as they result from the
constitutional traditions common to member states as general principles of Community law.

5 J,Kokkott,C.Sobotta, (2015), 4

6 L. Rincén — Eizaga:Human Rights In The European Union conflict between the
Luxembourg And Strasbourg courts regarding interpretation of Article 8 of The Eu-
ropean Convention on Human Rights,Int. Law: Rev. Colomb. Derecho Int. Bogota
(Colombia) N° 11: 119-154, 2008,128
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man rights standard to interpret the “public policy” exception to the free
movement of workers, justifying Member States to restrict this freedom
only to the extent authorized by the European Convention on Human
Rights that is, when it is necessary for the protection of the interests of
national security or public safety “in a democratic society”.

The problem is what will happen when European Union in process
of creating a law, adopting directives or regulations in conflict with fun-
damental rights? At the moment of speaking European Union did not
sign the European Convention on Human Rights and there are a lot of
discussions about signing or not.

According to the article 51. (1) provisions of the Charter of Funda-
mental Rights of the European Union are obiligatory fo Member states
only in cases when they are conducting EU law: ,,The provisions of the
Charter of Fundamental Rights of the European Union are addressed
to the institutions and bodies of the Union with due regard for the prin-
ciple of subsidiarity and to the Member States only when they are im-
plementing Union law. They shall therefore respect the rights, observe
the principles and promote the application thereof in accordance with
their respective powers.”

The Court of Justice of the European Union explaned in case Aker-
berg Fransson from 2013 which situations could be related as imple-
mentation of EU law’: For applying fundamental rights it is not needed

7 That definition of the field of application of the fundamental rights of the Europe-
an Union is borne out by the explanations relating to Article 51 of the Charter, which,
in accordance with the third subparagraph of Article 6(1) TEU and Article 52(7) of
the Charter, have to be taken into consideration for the purpose of interpreting it.Ac-
cording to those explanations, ‘the requirement to respect fundamental rights defined
in the context of the Union is only binding on the Member States when they act in the
scope of Union law’.

Since the fundamental rights guaranteed by the Charter must therefore be complied
with where national legislation falls within the scope of European Union law,
situations cannot exist which are covered in that way by European Union law without
those fundamental rights being applicable. The applicability of European Union law
entails applicability of the fundamental rights guaranteed by the Charter.

Where, on the other hand, a legal situation does not come within the scope of Eu-
ropean Union law, the Court does not have jurisdiction to rule on it and any provisions
of the Charter relied upon cannot, of themselves, form the basis for such jurisdicti-
on (see, to this effect, the order in Case C466/11 Curra and Others [2012] ECR,
paragraph 26).

These considerations correspond to those underlying Article 6(1) TEU, according
to which the provisions of the Charter are not to extend in any way the competences
of the European Union as defined in the Treaties. Likewise, the Charter, pursuant to
Article 51(2) thereof, does not extend the field of application of European Union law
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that national privisions are violating EU law, it is necessary enough that
applicable primary and secondary EU law exist e.g (directives, regula-
tions).

According to art. 52 Charter of Fundamental Rights of the European
Union the Charter has to be applied in coherence with the European
Convention on Human Rights. This means that whichever of the two
systems guarantees protection this should be considered. It is often di-
fficult to speak of a “‘more extensive’ protection. This is because some-
times a case has come before one of the courts, where the other court
has not yet had an opportunity to rule on the same matter. In such cases
it is perhaps more appropriate to speak of a more specific, rather than a
more extensive, interpretation.®

Right to a fair trial is one of the most important human rights and it
is surely the most important process right. It is related to a protection of
individual civil rights: through guarantees to a fair and fast discussion
in determining civil-law rights and obligations of individuals or making
a decision about suspicion or a charge for a crime.’

Right to a fair trial and effective remedy are guaranteed by the Ar-

ticle 47 of the Charter of Fundamental Rights of the European Union:

~Everyone whose rights and freedoms guaranteed by the law of the
Union are violated has the right to an effective remedy before a tribunal
in compliance with the conditions laid down in this Article.

Everyone is entitled to a fair and public hearing within a reasonable
time by an independent and impartial tribunal previously established
by law. Everyone shall have the possibility of being advised, defended
and represented.

Legal aid shall be made available to those who lack sufficient re-
sources in so far as such aid is necessary to ensure effective access to
Jjustice. 1"

beyond the powers of the European Union or establish any new power or task for the
European Union, or modify powers and tasks as defined in the Treaties

8 M. Hazelhorst:Free Movement of Civil Judgments in the European Union and the Right to
a Fair Trial, The Hague, The Netherlands, 2017, 133.

9 D. Sarin: Aspekti prava na pravicno sudenje - pravo na pristup sudu kroz ju-
risprudenciju Ustavnog suda Republike Hrvatske, Zbornik radova Pravnog fakulteta
u Splitu, 3/2016, 732.

10 Article 6 of the European Convention on Human Rights

1. In the determination of his civil rights and obligations or of any criminal charge against
him, everyone is entitled to a fair and public hearing within a reasonable time by an indepen-
dent and impartial tribunal established by law. Judgment shall be pronounced publicly but the
press and public may be excluded from all or part of the trial in the interests of morals, public
order or national security in a democratic society, where the interests of juveniles or the prote-
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Article 6 of the European Convention on Human Rights is limited
by the text and it refers to civil and criminal procedures, but according
to the interpretation of these provisions by the European Court of Hu-
man Rights this may be classified as the right to a fair administrative
procedure, not only in administrative procedure but also in administra-
tive procedure that is in national legislative and does not have a court
character."

These provisions have their echo in the different rights provided for
in the European Convention on Human Rights whose interpretation by
the European Court of Human Rights has to be taken into account in or-
der to set the content and scope of the rights provided for by the Charter
of Fundamental Rights of the European Unionas stated in its Article 52
(Scope of Granted Rights).

The correspondence is as follows:

- The right referred to on the first paragraph corresponds to the
right to an effective remedy granted by Article 13 of the European
Convention on Human Rights;

- The right referred to on the second paragraph corresponds to the
right to a fair trial granted by Article 6 (1) of the European Con-
vention on Human Rights;

- The right referred to on the third paragraph corresponds to legal
aid which has been recognized by the European Court of Human
Rights case-law as eventually being part of the right to access to
the courts."

ction of the private life of the parties so require, or to the extent strictly necessary in the opinion
of the court in special circumstances where publicity would prejudice the interests of justice.

2. Everyone charged with a criminal offence shall be presumed innocent until proved guilty
according to law.

3. Everyone charged with a criminal offence has the following minimum rights:

(a) to be informed promptly, in a language which he understands and in detail, of the nature
and cause of the accusation against him;

(b) to have adequate time and facilities for the preparation of his defence;

(c) to defend himself in person or through legal assistance of his own choosing or, if he has
not sufficient means to pay for legal assistance, to be given it free when the interests of justice
S0 require;

(d) to examine or have examined witnesses against him and to obtain the attendance and
examination of witnesses on his behalf under the same conditions as witnesses against him;

(e) to have the free assistance of an interpreter if he cannot understand or speak the language
used in court.

11 S.Mirat, The ECrtHR Case Law as a Tool for Harmonization of Domestic Administrative
Law in Europe, Review of Eeuropean Administrative Law; Paris Legal Publishers, 2012. str. 48.

12 S.Galera, The Righttoa Fair Trialin The EU: Lights and Shadows, Revista de Derecho
Politico N.° 87,2013, 52
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Right to a fair trial is not an absoluteright that means it can be limited
by the state. The limitation can be an obligatory mediation and reso-
lving a case, for example.

2. The right to a fair trial

The Court of Justice of the European Union has repeatedly stated
its protection at Community level, distinguishing the following as inc-
luded in this right: the right to a fair trial, (inspired in Article 6 of the
European Convention on Human Rights); the right to an independent
court, (independent, in particular, from the executive powers); rights
of defence relating to an administrative procedure and a judicial one;
and the duty to state the reasons on which decisions are based, so as
to allow the parties to defend their rights and the court to exercise its
jurisdiction.

The right to a fair trial has been acknowledged as a general principle
of EU law in the Court of Justice of the European Union’s case law for a
long time and the right to a fair trial was initially developed as ancillary
to other substantive or material questions of EU law. In cases Les Verts
and Factortame the Court of Justice of the European Union held that
substantive rights provided by EU law must always be enforceable be-
fore a national court, which in turn may require that effective remedies
are implementedat the national level."

We have to emphasize that right to a fair trail in large number of
cases is related to criminal procedure and criminal law, but the Court of
Justice of the European Union and the European Court of Human Ri-
ghtes ruled in other areas such as civil law, admnistrative law, freedom
to establishment, some social rights as asylum and others.

There are several rights that Court of Justice of the European Union
and the European Court of Human Rights recognized as a part of the
right to a fair trial:

a) The Right to a Fair Hearing

The right to a fair hearing gives litigants protection against the admi-
nistration of justice in secret with no public scrutiny. This is a general
fundamental principle of Community law'* but of course, there are ex-

13 M. Hazelhorst: Free Movement of Civil Judgments in the European Union and the Right
to a Fair Trial, The Hague, The Netherlands, 2017, 134.

14 The Court of Justice of the European Union in Case C-322/81 Michelinv Commission of
the European Communities paragraph 7 stated- ,,In this regard it should be recalled that the
necessity to have regard to the rights of the defence is a fundamental principle of Community

Dervisa Zahirovié



IS THERE SOMETHING NEW IN THE EUROPEAN UNION? — RIGHT TO A FAIR TRIAL
ACCORDING TO THE CHARTER OF FUNDAMENTAL RIGHTS OF THE EUROPEAN UNION

ceptional circumstances that justify dispensing with such a hearing. The
exceptional character of such circumstances stems essentially from the
nature of the questions at issue, for example in cases where the procee-
dings concern exclusively legal or highly technical questions and also
at second and third instance which may be justified by the special fea-
tures of the proceedings concerned, provided a hearing has been held
at first instance.

The Court of Justice of the European Union ruled a large numbers
of cases with a main problem related to the Right to a Fair Hearing but
for the purpose of this paper we choose an explanation that this court
stated in C-276/12".

Mr. Sabou claimed that in procedure of paying of taxes that he had
an extra cost in several Member states in a view of a possible transfer to
one of the football clubs in the European Union. His incoming taxes for
that period (2004 year) were approx. 1.100 Euro. This claim was very
suspicious for Czech authorities so they decided to investigate this situ-
ation. Procedure was that Czech authorities sent requests for informati-
on from the tax authorities of the Member States concerned acting ac-
cording provisions of Law No 253/2000 and Directive 77/799 without
sending information about this to Mr. Sabou. Authorities found out that
Mr. Sabou claims were incorrect (were not as he said) and decided that
Mr. Sabou needs to pay 9.800 Euro for taxes. After Sabou challenged
that notice of assessment in front of the Financial Directorate for the
Capital City of Prague (Financ¢ni feditelstvi pro hlavni mésto Prahu),
which adjusted the notice by setting the amount of the tax at CZK 283
604 (approximately EUR 11. 000).

At the end Mr. Sabou brought the action before the City Court in
Prague. He claimed that the Czech tax authorities had obtained infor-
mation about him illegally. First, they had not informed him of their
request for assistance to other authorities, so that he had not been able
to take part in formulating the questions addressed to those authorities.
Secondly, he had not been invited to take part in the examination of wit-
nesses in other Member States, in contrast to the rights he enjoys under
Czech law in similar domestic proceedings.

law which the Commission must observe in administrative procedures which may lead to the
imposition of penalties under the rules of competition laid down in the Treaty. Its observance
requires inter alia that the undertaking concerned must have been enabled to express its views
effectively on the documents used by the Commission to support its allegation of an infringe-
ment”

15 The Court of Justice of the European Union, Case C- 276/12 Jifi Sabou v Financni redi-
telstvi pro hlavni meésto Prahu
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Questions that Czech Court brought before Court of Justice of the
European Union:

1. Does it follow from EU law that a taxpayer has the right to be
informed of a decision of the tax authorities to make a request
for information in accordance with Directive [77/799]? Does the
taxpayer have the right to take part in formulating the request ad-
dressed to the requested Member State? If the taxpayer does not
derive such rights from EU law, is it possible for domestic law to
confer similar rights on him?

2. Does a taxpayer have the right to take part in the examination of
witnesses in the requested Member State in the course of dealing
with a request for information under Directive [77/799]? s the re-
quested Member State obliged to inform the taxpayer beforehand
of when the witness will be examined, if it has been requested to
do so by the requesting Member State?

3. Are the tax authorities in the requested Member State obliged,
when providing information in accordance with Directive
[77/799], to observe a certain minimum content of their answer,
so that it is clear from what sources and by what method the re-
quested tax authorities have obtained the information provided?
May the taxpayer challenge the correctness of the information
thus provided, for example on grounds of procedural defects of
the proceedings in the requested State which preceded the provi-
sion of the information? Or does the principle of mutual trust and
cooperation apply, according to which the information provided
by the requested tax authorities may not be called in question?’!¢

Answering the first and the second question Court of Justice of the

European Union said that according to the Directive 77/799 tax autho-
rities of one Member State may request information from the tax autho-
rities of another Member State. The European Union legislature, using
the term ‘may,” indicated that national tax authorities have the possibi-
lity of making such a request, but are not in any way obliged to do so.

But the most important in this case is that Court of Justice of the

European Union said that respect for the rights of the defence of the
taxpayer does not require that the taxpayer should take part in procedu-
re of the requesting for information sent from one Member State to the
other Member State. Also it is not necessary that the taxpayer should be
heard at the point when inquiries, which may include the examination
of witnesses, are carried out in the requested Member State or befo-

16 Court of Justice of the European Union in Case- 276/12
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re that Member State sends the information to the requesting Member
State. But there is nothing to prevent a Member State from extending
the right to be heard to other parts of the investigation stage so the au-
thorities can involve the taxpayer in various stages of the gathering of
information, in particular the examination of witnesses.

And at the end, answering the first and second question, Court of
Justice of the European Union stated that EU law based to Directive
77/799 and fundamental right to fair hearing must be interpreteted in a
way that taxpayer of Member State has no right to be informed about
requested information from the other Member State about investigation
of taxpayer obligations for paying taxes. Also, the taxpayer has no right
to collaborate in procedure of making a request to the Member State
and has no right to participate in the hearing of the witness.

b) The Right to a Public Trial and Public Pronouncement of
Judgment

There is no place for private hearing during process before the court
especially if we have in mind the rule of law principle. According to the
Article 6 of the European Convention on Human Rights and European
Court of Human Rights practice a right to public hearing is obligatory
in cases when an oral hearing takes place, same as public pronounce-
ment of judgment. Of course, there are some exceptions like in criminal
law cases when it is important to take care of aprivate life of victims,
minors or in sexual delicts and for exapmle in civil cases like divorces.
But we have to emphasize that publicity of trial and pronouncement is
a general principle.

For the purpose of this paper we tried to find out judgments of the
Court of Justice of the European Union related to this right — right to
a public trial and public pronouncement of judgment but we did not
succeed. The reason is that maybe the Court of Justice of the European
Union did not have a chance to rule related to this right.

¢) The Right to Adjudication by an Impartial and Independent
Tribunal

The right to adjudication by an imperial and independent tribunal
means that only court established vy law and independent (independent
from political, organizations and governmentinfluence) may adjudica-
ted. Independence implies the availability of a judge to determine a
matter free from the improper influence of any outside source. Impar-
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tiality requires that an adjudication be open minded and unprejudiced in
determining the dispute.'”

The Court of Justice of the European Union aleready ruled in cases
that are related in the right to adjcutication by an Imperial and inde-
pendent Tribunal. For the purpose of this paper we will analize Case
C403/16".

Mr. El Hassani applied for the Schengen visa in Republic of Poland
Consulate in Rabat for the visiting his family, a wife and a son, Poland
citizens. His application was refused by the Consuls decision. Accor-
ding to the Polish rules he had a right to take a request for a review but
to the same Consulate who again refused to grant that application on the
ground of the lack of certainty as to his intention to leave Poland befo-
re the visa expired. Mr. El Hassani brought an action before the Court
(administrative court) requesting to make a reference to the Court of
Justice of the European Union for a preliminary ruling on the interpre-
tation of Article 32(3) of the Visa Code in order to determine whether
that provision also includes within its scope the right to bring a judicial
appeal against a decision refusing to issue a visa. Administrative court
stated that this case does not fall within the jurisdiction of the admini-
strative court and refused to refer a question to the Court of Justice of
the European Union for a preliminary ruling.

Mr. El Hassani brought an action before Supreme Administrative
Court claiming that the right to a fair trial guaranteed by the Article 13
of the European Convention on Human Rightsrelated with the article
47 of the Charter of Fundamental Rights of the European Union has
been denied. At the end Supreme Administrative Court decided to stay
the proceedings and to refer the question to the Court of Justice of the
European Union for a preliminary ruling.

In this case the Court of Justice of the European Union stated that:
“.... the second paragraph of Article 47 of the Charter of Fundamental
Rights of the European Union provides that everyone is entitled to a
hearing by an independent and impartial tribunal. Compliance with that
right assumes that a decision of an administrative authority that does
not itself satisfy the conditions of independence and impartiality must
be subject to subsequent control by a judicial body that must, in par-
ticular, have jurisdiction to consider all the relevant issues (judgment

17 A. Power, Judicial Independence and the Democratic Process: Some Case Law of the
European Court of Human Rights, Page 4

18 Court of Justice of the European Union in Case C- 403/16 Soufiane El Hassani vMinister
Spraw Zagranicznych,
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16 May 2017, Berlioz Investment Fund, C-682/15, EU: C:2017:373,
paragraph 55).”

d) The Right to a Trial Within a Reasonable Time

The right to a trial wthin a reasonable time is guaranted by the provi-
sions of the article 6 of the European Convention on Human Rights as
European Court of Human Rights ruled in large number of cases.!” This
right protects litigants for having a excessively long time for a decision
in their case.

The “reasonableness” of the length of proceedings must be assessed
in the light of the circumstances of the individual case and with referen-
ce to the following criteria: the complexity of the case, the conductof
the applicant and of the relevant authorities and what was at stake for
theapplicant in the dispute.?

The Court of Justice of the European Union in Case C-385/07*' de-
termineted ,....... as the Advocate General stated at point 307 et seq.
of his Opinion, the failure on the part of the Court of First Instance to
adjudicate within a reasonable time can give rise to a claim for damages
brought against the Community under Article 235 EC and the second
paragraph of Article 288 EC.*

The first case where the Court of Justice of the European Union dea-
led with the right to a trial within a reasonable time was Case — 185/95%.
The Court of Justice of the European Union stated that the general prin-
ciple of Community law that everyone is entitled to fair legal process,
which is inspired by those fundamental rights and in particular the right
to legal process within areasonable period, is applicable in the context
of proceedings brought against a Commission decision imposing fines
on an undertaking for infringement of competition law.?

Furthemore, the Court of Justice of the European Union argumented
that sauch a long elapse time between the end of written procedure and
oral hearing (32 months). A duration of this procedure, even if we inc-

19 this right is specially relevant for criminal law cases

20 1. Varga: BREACH OF THE REASONABLE TIME REQUIREMENT INHUNGARIAN
LAW AND IN THE PRACTICE OF THE EUROPEAN COURT OF HUMAN RIGHTS, http.//
www.uab.ro/reviste_recunoscute/reviste_drept/annales 11 _2008/varga_varianta.pdf, last seen
on May 14 20018, page 274.

21 The Court of Justice of the European Union in Case C-385/07 - Der Griine Punkt — Duales
System Deutschland GmbH V Commission of the European Communities

22 The Court of Justice of the European Union in Case 185/95 - Baustahlgewebe GmbH v
Commission of the European Communities

23 Ibidem, paragraph 19.
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lude judicature, investigation and deliberations,can be justified only by
exceptional circumstances. The Court of Justice of the European Union
did not find any of a such circumstances in this case.

e) The Right to Enforcement

“The purpose of judicial proceedings is a practical one:* [a] jud-
gment of the European Court of Human Rights is not an end in itself,
but a promise of future change, the starting point of a process which
should enable rights and freedoms to be made effective.

The most important judgment of the European Court of Human Ri-
ghts related to the right to enforcement in Hornsby vs Greece.

Mr. David Hornsby and Mrs. Ada Ann Hornsby born in Great Britan,
residents of Rhodos island, professors of English language. Mrs. Horn-
sby is at 5 June 1984 applied to educational authorities for a licence to
estabish a private school for learning foreign languages on Rhodos.

However she was informed that according to Greece Lawthis licen-
ce could not be issued to the foreigners. Then Hornsbies brought the
action to the Supreme Administrative Court, that concluded, according
to the European Court of Human Rights case law, that there has been
no restrictions for citizens of the Member states to establish a private
school for learning foreign languages, no matter if they are not citizens
of the Greece.

Judgment of the Supreme Administrative Court was not enforced
(executed) and case was brought to the European Court of Human Ri-
ghts. The European Court of Human Rights stated that this ,,right would
be illusory if a Contracting State’s domestic legal system allowed a
final, binding judicial decision to remain inoperative to the detriment of
one party.” Execution of a judgment given by any court must therefore
be regarded as an integral part of the ‘trial’ for the purposes of Article
6”, and the European Court of Human Rights infers this right of execu-
tion from “the principle of the rule of law.”?

There are, however, certain limitations to the right to enforcement.
For example state cannot be held responsible if enforcement is impo-
ssible due to the debtor’s lack of funds. Also, the right to enforcement

24 F. Tulkens, Execution and Effects of Judgments of the European Court of Human Rights:
The Role of the Judiciary, in: Dialogue between Judges, Council of Europe, Strasbourg, 2006,
12.

25 European Court of Human Rights in Hornsby v Greece, (Application no. 18357/91), 19
March 1997

26 ibidem
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does not preclude the existence of statutory limitation periods, though
the nature of such measures and the manner in which they are applied
must be compatible with the European Convention on Human Rights,
the judgment creditor may be expected to take action. Finally, authori-
ties are provided some margin of appreciation where enforcement could
disturb the public order or where rights of others are involved.?’

For the purpose of this paper we could not find any judgment of the
Court of Justice of the European Union related to the right to enfor-
cement. IT seems that the Court of Justice of the European Union did
not ruled about this right. Here we have to emphasize article 52 of the
Charter of Fundamental Rights, in so far as this Charter contains rights
which correspond to rights guaranteed by the European Convention on
Human Rights, the meaning and scope of those rights shall be the same
as those laid down by the said European Convention on Human Rights.
This provision shall not prevention law providing more extensive pro-
tection.

3. C-73/16 Decision (Peter Puskar v Finan¢né riaditel’stvo
Slovenskej republiky,Kriminalny urad financnej spravy)

Mr. Puskar thought that he was a victim of an infringement of his
rights relating to personality because his name was on a list of persons
considered by the Finance Directorate to be ‘front-men’, drawn up by
the latter in the context of tax collection and the updating of which is
carried out by the Finance Directorate, the tax offices subordinate to
it and the Financial Administration Criminal Office (further more ‘the
contested list’).

Mr. Puskér claimed that the Finance Directorate and the Financial
Administration Criminal Office have drawn up and are using the con-
tested list, a list of natural persons, numbering 1 227 which the public
authorities refer to by the expression ‘biele kone’ (‘white horses’). That
expression is used for persons acting as ‘fronts’ in company director
roles. Each natural person is, in principle, together with his national
identity number and a tax identification number, associated with a legal
person or legal persons — of which there are 3 369, according to Mr.
Puskar’s indications — within which he is deemed to be performing
duties during a determined period.?®

He requested from the Supreme Court of the Slovak Republic to

27 M. Hazelhorst, Free Movement of Civil Judgments in the European Union and the Right
to a Fair TrialThe right to a fair trial in civil cases, Springer, 2017, 160
28 Court of Justice of the European Union in C-73/16 Decision, Paragraph 26
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order to all the Finance Directorate, all tax offices under its control and
the Financial Administration Criminal Office not to include his name on
the contested list or any other similar list and to delete any reference to
him from those lists and from the finance authority’s IT system.

The Supreme Court refused Mr. Puskar because of procedural rea-
sons, he had not exhausted the remedies before the national administra-
tive authorities, or on substantive grounds.

The case was brought in action before the Constitutional Court of
the Slovakia Republic who stated that according to the case law of the
European Court of Human Rights, The Supreme Court had infringed
several of those applicants’ fundamental rights, namely: the right to a
fair trial, the right to privacy as well as the right to the protection of
personal data. The Constitutional Court referred the cases back to that
Supreme Court so that it would rule again. Furthermore Supreme Court
noticed that Constitutional Court did not referred on provisions of The
EU law and provisions of the Charter of Fundamental Rights of the
European Union.

Supreme Court decided to stay the proceedings and to refer the que-
stions to the Court of Justice of the European Union for a preliminary
ruling. In this paper we will refer to questions as it follows:

,»Can a list held by a financial authority of a Member State, which
contains the claimant’s personal data and the inaccessibility of
which has been secured by appropriate technical and organisa-
tional measures for the protection of personal data against unau-
thorised disclosure or access within the meaning of Article 17(1)
of Directive 95/46, be regarded as unlawful evidence by virtue of
the fact that it was obtained by the claimant without the lawful
agreement of the relevant financial authority, which the referring
court must refuse to admit in accordance with the requirements of
EU law on a fair hearing in the second paragraph of Article 47(2)
of the Charter of Fundamental Rights of the European Union?

- Is the abovementioned right to an effective legal remedy and to
a fair hearing (in particular under Article 47 of the Charter of
Fundamental Rights of the European Union) consistent with an
approach taken by the referring court whereby, when, in this
case, there is case-law from the European Court of Human Rights
which differs from the answer obtained from the Court of Justice
of the European Union, the referring court, in accordance with the
principle of sincere cooperation in Article 4(3) TEU and Article
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267 TFEU, gives precedence to the Court of Justice’s of the Eu-
ropean Union legal approach?**

The Court of Justice of the European Union stated that Article 47
of the Charter of Fundamental Rights of the European Union must be
interpreted as meaning that it does not preclude national legislation,
which makes the exercise of a judicial remedy by a person stating that
his right to protection of personal data guaranteed by Directive 95/46/
EC on the protection of individuals with regard to the processing of per-
sonal data and on the free movement of such data, has been infringed,
subject to the prior exhaustion of the remedies available to him before
the national administrative authorities, provided that the practical arran-
gements for the exercise of such remedies do not disproportionately
affect the right to an effective remedy before a court referred to in that
article. It is important, in particular, that the prior exhaustion of the
available remedies before the national administrative authorities does
not lead to a substantial delay in bringing a legal action, that it involves
the suspension of the limitation period of the rights concerned and that
it does not involve excessive costs.™

Furthermore, Article 47 of the Charter of Fundamental Rights of the
European Union must be interpreted as precluding that a national court
rejects, as evidence of an infringement of the protection of personal data
conferred by Directive 95/46, a list, such as the contested list, submitted
by the data subject and containing personal data relating to him, if that
person had obtained that list without the consent, legally required, of
the person responsible for processing that data, unless such rejection is
laid down by national legislation and respects both the essential content
of the right to an effective remedy and the principle of proportionality.

4. Right to a fair trial in Bosnia and Herzegovina

Protection of fundamantal rights is guaranteed by the Article II of the
Bosnia and Herzegovina's Constitution from 1995.

,Bosnia and Herzegovina and both Entities shall ensure the highest
level of internationally recognized human rights and fundamental free-
doms,” and also “The rights and freedoms set forth in the European
Convention on Human Rights and its Protocols shall apply directly in
Bosnia and Herzegovina. These shall have priority over all other laws”.
It is interesting that rights guaranteed by the Constitution listed in Ar-

29 Court of Justice of the European Union in C-73/16 Decision, Paragraph 32
30 Court of the Justice of the European Union in C-73/16 Decision, Rules 1 and 2
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ticle II do not recognize a right to a fair trial as we presented earlier. It
recognizes only the right to a fair hearing in civil and criminal matters,
and other rights relating to criminal proceedings.

What is the difference between rights guaranteed in Article II of the
Constitution and rights guaranteed by the Convention? If someone cla-
ims that their rights to a property have been violated according to the
Article II paragraph 3 k) of the Constitution, the level of the protection
is the same as it is according to the European Convention on Human Ri-
ghts. Constitutional Court of Bosnia and Herzegovina stated that there
is a difference.The European Convention on Human Rights guarantees
a minimum protection to private and legal persons, but provisions of
Article II of the Constitution guarantees this right also to institutions
with public authorities.*!

A right to a fair trial is also guaranteed by the provisions of the Cri-
minal Law Procedure: right to adjudication by the impartial and inde-
pendent court,* right to a public trial,* right to a trial within a reasona-
ble time,* right to be present at a trial®>, ne bis in idem’%etc.’’

The Constitutional Court of Bosnia and Herzegovina has pointed out
that every person who’s rights have been directly or indirectly violated
by the administrative bodies, has a right to adjudication by the full juri-
sdiction court. It considers unlimited access to question all administra-
tive acts®.

According to above, right to a fair trial in Bosnia and Herzegovina is
guaranteed in criminal procedure, civil and administrative procedures,
also.

As authors previous research was in a field of the administrative law,
specifically “Enforcement of administrative courts decisions in Bosnia
and Herzegovina and neighbourly countries™, we can point out that
the main problem in Bosnia and Herzegovina is a right to enforce jud-
gment, especially in administrative law. There are a large numbers of

31 N. Ademovi¢, J. Marko, G.Markovi¢, Ustavno pravo Bosne i Hercegovine, Konrad Ade-
naure Stiftung, Sarajevo, 2012., 242.

32 Article 23-28 of the Criminal Procedure Act of Bosnia and Herzegovina

33 Article 234- 237 of the Criminal Procedure Act of Bosnia and Herzegovina

34 Article 13 of the Criminal Procedure Act of Bosnia and Herzegovina

35 Article 247 of the Criminal Procedure Act of Bosnia and Herzegovina

36 Article 4 of the Criminal Procedure Act of Bosnia and Herzegovina

37 Criminal Proceure Acts of Federation of Bosnia and Herzegovina, Republic of Srpska and
Brcko District include the same provisions

38 H. Sijer¢i¢- Coli¢, Krivicno procesno pravo, Krivicnoprocesni subjekti i krivicnoprocesne
radnje, Pravni fakulet Univerziteta u Sarajevu, 2012, 131.

39 D. Zahirovi¢, “Enforcement of administrative courts decisions in Bosnia and Herzegovina
and neighborly countries* Master thesis, Faculty of Law, University of Zenica, July 2017
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judgments of the European Convention on Human Rightsthat Bosnia
and Herzegovina did not enforce, that surely violate principled of legal
security and principles of rule of law.*

The European Court of Human Rights published a judgment in Case
of Roman Catholic Archdiocese of Vrhbosna v. Bosnia and Herzego-
vina*! in the beginning of June 2018, also related to a valuation of the
Article 6 of the European Convention on Human Rights. The applicant
complained that the non-enforcement of the domestic decision given in
its favour had violated its rights under Article 6 of the European Con-
vention on Human Rights and Article 1 of Protocol No. 1.

By decision of 9 May 2003, which became final and binding on 4
September 2003, the Human Rights Chamber for Bosnia and Herzego-
vina found that the Federation of Bosnia and Herzegovina had discrim-
inated against the applicant in its enjoyment of the right to freedom of
religion guaranteed by Article 9 of the European Convention on Human
Rights. In order to remedy the situation it ordered the Federation of Bos-
nia and Herzegovina to ensure the relocation of public schools housed
in the Archdiocese High School building in Travnik, and to reinstate the
applicant in the premises within one year but the Public authorities did
not enforce the judgment for 15 years. The European Court of Human
Rights ruled as it follows:

- Holds that there has been a violation of Article 6 of the European
Convention on Human Rights and of Article 1 of Protocol No. 1
to the Convention.

- that the respondent State is to secure the immediate and full en-
forcement of the Chamber’s decision of 9 May 2003, and pay the
applicant, within three months, the following amounts, to be con-
verted into the currency of the respondent State at the rate appli-
cable at the date of settlement: EUR 4,000 (four thousand euros),
plus any tax that may be chargeable, in respect of non-pecuniary
damage and EUR 500 (five hundred euros), plus any tax that may
be chargeable to the applicant, in respect of costs and expenses.*?

40 For more see: The European Court of Human Rights Case Sejdic and Finci Vs Bosnia and
Herzegovina, Applications nos. 27996/06 and 34836/06, 22 September 2009; Case of Zornic
Vs Bosnia and Herzegovina, Application no. 3681/06, 15 July 2014; Case of Pilav VS. Bosnia
and Herzegovina, Application no 41939/07, 9 June 2016

41 The European Court of Human Rights, Case of Roman Catholic Archdiocese of Vrhbosna
v. Bosnia and Herzegovina, Application no. 40694/13, 5 June 2018

42 The European Court of Human Rights, Case of Roman Catholic Archdiocese of Vrhbosna
v. Bosnia and Herzegovina
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According to the Stabilisation and Association Agreement in Bosnia
and Herzegovina, in order to harmonise legislative to EU law, we’d
have to become a Member state as soon as possible.

Citizens of Bosnia and Herzegovina have no right to bring an acti-
on before the Court of Justice of the European Union because of one
simple reason: Bosnia and Herzegovina is not a Member State of the
European Union, not even a candidate. Citizens of Bosnia and Herzego-
vina refer to rights guaranteed by the European Convention on Human
Rights and have only a right to bring an action before the European
Court of Human Rights.

5. Conclusion

The Charter of Fundamental Rights of the European Union is a do-
cument that brought together the fundamental rights protected in EU
law. It reaffirmed the rights and principles that already existed in EU
law. The Charter of Fundamental Rights of the European Union was gi-
ven legal effect by the Lisbon Treaty on its entry into force in December
2009. And it applies to EU institutions all the time, but only applies to
a member state only when they are implementing law.

Article 47 of the Charter of Fundamental Rights of the European
Union guarantees right to a fair trial and right to effective remedy that
corresponds to provisions of the Article 6 of the European Convention
on Human Rights. It is important to emphasize that individuals, citizens
of Member States have no right to bring an action before the Court of
Justice of the European Union personally as before the European Court
of Human Rights. First of all, The Court of Justice of the European Uni-
on may rule only in cases related to EU Law (directives for example)
and after the national court requested for preliminary ruling.

The Court of Justice of the European Union ruled a large number of
cases related to a right for a fair trial but for the purpose of this paper
we analyzed only few of them that are relevant for:

- The Right to a Fair Hearing (C-276/12),

- The Right to a Public Trial and Public Pronouncement of Judg-
ment (no case law)

- The Right to Adjudication by an Impartial and Independent Tri-
bunal (C-403/16)

- The Right to a Trial Within a Reasonable Time (C-185/95)

- The Right to Enforcement (no case law).
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For the purpose of this paper we did a research on a large numbers
of cases of the Court of Justice of the European Union, so that we can
conclude that the Court ruled according to the similar principles as the
European Convention on Human Rights. Also there are some rights,
like right to enforcement and the right to a public trial and public prono-
uncement of judgment that the Court of Justice of the European Union
did not rule yet.

According to a research that we have done for the purpose of this
atricle, we can conclude that Charter of Fundamental Rights of Europe-
an Union mainly reflects the current scope on the right to fair trial.

Also, we have pointed out that this right is a right guaranteed by the
Charter of Fundamental Rights of the European Union to citizens of
the European Union. Citizens of third countries, including Bosnia and
Herzegovina, are not protected by the provisions of the Charter of Fun-
damental Rights of the European Union equally.
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DA LI JE NESTO NOVO U EVROPSKOJ
UNLJI? - PRAVO NA PRAVICNO SUDENJE U
SKLADU S POVELJOM O OSNOUNIM PRAVIMA
EVROPSKE UNILJE

Sazetak

U radu ¢emo razmatrati da li postoji razlika u nivou zastite prava na
pravicno sudenje zagarantiranih Evropskom konvencijom o ljudskim
pravima i Poveljom o osnovnim pravima Evropske unije. Sud pravde
Evropske unije 1 Evropski sud za ljudska prava prepoznali su nekoliko
prava koja ¢ine pravo na pravicno sudenje kao S§to su: pravo na pra-
vicno sasluSanje, pravo na javno sudenje i javno objavljivanje presude,
pravo na presudivanje od strane nezavisnog i nepristrasnog suda, pravo
na sudenje u razumnom roku i pravo na izvrSenje odluka. Takoder, u
radu ¢e biti predstavljene relevantne sudske odluke Suda pravde Evrop-
ske unije, kao i poredenje sa razvojem prava na pravi¢no sudenje u
Bosni 1 Hercegovini.

Kljuéne rije€i: pravo na pravicno sudenje, Sud pravde, osnovna
prava, ljudska prava, Povelja o osnovnim pravima, Evropska konvenci-
ja o ljudskim pravima





